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PREFACE

My aim in writing this book has been above all to create an evidence book students will love. And if this
goal has proved past my reach, I hope the book at least grabs and holds students’ interest. The challenge is to
present the law’s gritty details in a way students find intellectually compelling and sometimes even fun. I've
followed several strategies—some substantive, some stylistic, some purely pedagogical:

Focus on the Criminal Context: Courtrooms come alive when examined through a criminal law lens.
Criminal cases seem earthier and more wvital than mill-run civil actions. And in the criminal realm issues of
racial justice, now gripping our national consciousness, come to the fore. The pages ahead therefore focus on
criminal cases and scenarios. But because some evidence rules operate mainly on the civil side and because
I've aimed to cover everv important evidence topic, some civil cases join the mix. 5till, whenever the doctrine
has let me choose, I feature the rough-and-tumble and wrenching tensions of the criminal process.

Highlight History: Most evidence casebooks add intellectual content by exploring the epistemology of
proof. Though the goal is worthy, the approach seems doubtful. Epistemology never grabbed students in my
day, and I suspect it would work no better todayv. But the historv of evidence law sometimes fascinates.
Consider how the racial politics of the Civil War era stalled the inevitable collapse of many ancient witness
competency rules. (See pages 38g—396) Or take the back story of Mutual Life Insurance Co. ». Hillmon of 1892, a
grisly tale of dirty dealings on the frontier. (5ee page 539.) And the history of the 14:1605 classic, People .
Collins, reveals the hidden hand of a future legal legend then a 25-yvear-old law clerk, w ho ghostwrote much
of the famous opinion. {5ee pages 88—gz2.) History is not just for fun, of course. Studving the stories behind the
law strengthens students’ grasp of the principles that drive our evidence rules and deepens understanding of
how the law works today.

Make It Timely: Rich in history, evidence law is alse a happening field. Since launching the Crawford
revolution in 2004, the Supreme Court has decided ten major cases in a quixotic quest to define how tightly
the Sixth Amendment Confrontation Clause constrains admission of hearsay against criminal defendants.
Chapter 8 details the latest skirmishes among the Court’s warring factions and ventures predictions about
where the Justices will steer the doctrine next. Meanwhile the National Academy of Sciences lit a brushfire
with its 2o0g report scorching the methods and standards of the so-called forensic “sciences.” Suddenly it
was thinkable that courts might vield to timeworn defense demands, now girded by the NAS report, to bar
or limit expert testimony about h_tlgerprmt or handwriting identification or hair or firearms analysis. Chapter
g traces the defense bar's rising hopes, largely disappointed, of undermining such familiar forensic
techniques. When the President’s Council of Advisors on Science and Technology announced the results of a
second investigation of the forensic sciences in 2016, it found little progress to celebrate.

Amid this strife in the courts and on commissions, change has come also from rule writers. In 2022 the
evidence advisory committee introduced or advanced eight pending rule amendments. One of the most
consequential will tighten the terms of Rule 702 to help gumd against claims by forensic experts that their
techniques yvield irrefutable evidence of guﬂt And a newly proposed Rule 611(d) will clarify the status of
such illustrative aids as charts and diagrams and PowerPoint presentations and set the terms of their use at
trial.

Meanwhile the nation’s urgent focus on racdial justice has prompted courts and scholars to look at all law,
including evidence law, through a lens focused on the distortions of race. Whether the topic is eyewitness
identification or witness impeachment or character attack or jury deliberation, examination of background
racial dynamics deepens and enriches the analysis.

Confrontation law upended; forensic sciences attacked; evidence rules recast; racial justice demanded —
these seismic events compelled this new edition, which strives to make students surehanded authorities on
the latest rules and caselaw.

Mix It Up: But rules and caselaw are not all of law. Other sources—news accounts, journal articles,
behavioral and sdentific studies—inform law and are informed by it. Exploring the doctrine from many
perspectives helps students see how evidence law suits (or doesn’t suit) our whole system of justice.
Moreover, many students like flowcharts, diagrams, and tables because visual images of the law can reveal
its structure more clearly than any verbal description. The odd map, photo, cartoon, or poem can enlighten
analysis or reflect the force of the law in action. Cases, too, remain a critical component. Real-world disputes
breathe life into law, and disagreements among parties challenge students to flex their advocacy skills. And
case-based narratives stick in the mind. Wrapping a rule’s tangled verbiage around a memorable story makes
that rule easier to remember and apply later,

Use Real-Life Problems: Problems also are essential, but pose hazards. Students seem to resent the
hidden hand of the law professor, guiding them toward supposedly spontaneous moments of intellectual
discovery. There are many forms of this pedagogical ruse, though rhetorical questions and elaborate
hypotheticals are the two most obvious. I've avoided rhetorical questions almost entirely. As for
hypotheticals, I think the best problems spring from life. So whenever possible, I have based problems on
facts qut:&ted from cases or news articles, complete with citations. My hope is that students will ask
themselves, “How would a good lawver attack this problem?” rather than “What is the professor driving at?”



Help Students Swim: I never have succeeded in teaching all of the Rules intricacies through caselaw and
commentary —and [ doubt even the best student could learn evidence law without some straightforward
guidance through doctrinal labyrinths. So at critical junctures in the book, I've laid out the details of doctrine
as clearly as I can. The introductions to propensity evidence and hearsay, which address some of the toughest
territory in evidence law, aim to give students a firm base on which to build the unwieldy doctrines of these
two realms. Thev are just two of dozens of areas where I've felt a quick, treatise-like interjection could resolve
confusion.

Fight the Bulge: A malady strikes casebooks as theyv age into later editions. New cases come along, and
new studies and news stories follow. Earnest authors add them to the mix. Meanwhile, older cases, past their
prime, somehow elude the author's sharpened pencil and survive into the next edition. Page counts swell,
margins shrink, and smaller fonts strain students’ eves and patience. I've resolved to fight the bulge, erasing
one old case for each new case and resisting temptahn:rn to cover every topic. I hope the book remains short
enough that professors can assign and students can enjoy everv page.

These have been my strategies. I hope they will work for vou. But if [ have taken a misguided course or
missed a fruitful one, I trust that you (both students and professors) will let me know. The next edition will

profit from vour thoughts.
—GF

October 2022
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InTRODUCTION

Evidence law is about the limits we place on the information juries hear. The chapters ahead examine
these limits, their boundaries, their .3111]:'151:11’[1&5 and how they work in practice. Mastering the Federal Rules
of Evidence will occupy much of our time. It is essential to know what the rules say and how judges enforce
them. It's just as important to know when the meaning of a rule is unclear and on what grounds courts
decide close calls. But behind these rule-bound and case-focused inquiries lies a more fundamental question:

Why have evidence rules at all?

Why should we limit the information juries hear? Some reasons are clear enough. To begin with, trials
have to end, so judges must restrict pointless, bloated, or repetitive evidence. Moreover the Supreme Court
has barred use of some evidence obtained in violation of the Constitution. And we as a society have chosen to
protect the privacy of certain communications—between wife and husband, lawver and client, for example—
even at the expense of good evidence. These are examples of evidence rules that serve discrete and
identifiable goals, The great majority of evidence rules, however, serve a more elusive goal.

That goal has something to do with achieving, at trial, the right result. We want juries to return the right
verdict, and by that we may mean the fruthful verdict, the one that accords with what happened. Charles
Nesson has argued we do not want truthful verdicts so much as verdicts that seem truthtul and therefore gain
legitimacy and stability. See Charles Nesson, The Evidence or the Event? On Judicial Proof and the Acceptability of
Verdicts, g8 Harv. L. Rev. 1357 (1985). But whether the goal is truth or virtual truth, we still can wonder why
external limits on the flow of information help achieve that goal.

One reason, of course, is that in many cases only one lawyer is advocating the "right” result. S0 we can't
count on lawyers to present only sound and helpful evidence. 5till, since juries surely know what lawyers are
up to, can’t we count on juries to separate wheat evidence from chaff? Evidence rules presume otherwise.
They presume certain evidence will distract juries from their search for truth and produce wrong results.

Yet our mistrust of juries’ factfinding powers is not uniform. Sometimes we place great and perhaps
unjustified faith in the power of juries to see the truth. Once a witness has testified before a jury, for example,
we grant the jurv unreviewable power to say whether the witness was truthful. At other times our faith in
jury fa-::tfmflmg falters. We worry au_t-::rpsv photos may impassion juries to convict regardless of gmlt We tear
juries may misuse evidence of a person’s past behavior, so we often forbid such evidence in court. We
typically deem juries unable to judge the credibility of persons who aren't in court. And when it comes to
expert witnesses, we are so afraid juries will take charlatans as sages that we deem judges gatekeepers
guarding against unsound evidence,
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Much of our task ahead is to plot the crooked line that separates evidence we think the jury can evaluate
reasonably (and therefore is admissible) from evidence we think will distract the jury from its search for truth
(and therefore is not admissible). Examine this line critically. After all, the notion we can get more truth from
less evidence must have strict limits. If you would find a particular piece of evidence useful, why keep it from
the jury?

The inconstancy of our faith in juries’ power to judge the truth is one source of irregularity in our
evidence rules, but there are others. Various public-policy goals have shaped the rules in wavs not wholly
predictable, Moreover the rules of evidence are largely the product of centuries of common-law contrivance
and compromise. At times we will trace the common-law sources of the rules, if only to highlight the
difficulty of finding consistent athitudes and uniform principles.

Hard as it may be to identify themes that unify the rules of evidence, it is not hard to organize the rules
loosely according to function. The Contents Summary on page xi suggests the great bulk of the federal
evidence scheme addresses either the relevance or the reliability of the information going before the jury.
Rules of relevance seek to focus the parties and jury on the issues at hand. They guard against digression and
distraction. Rules of reliability seek to ensure that the evidence the jury hears is as good as it purports to be—
or at least that its defects are apparent to the jury. These broad bodies of rules occupy Units [ and Il and most
of the book. Unit III addresses privileges, which exclude relevant and reliable evidence to serve specific
societal interests. These three categories are rough and overlapping, but they help give shape to the material.

The book addresses only those evidence rules that limit the kind of information that reaches the jurv and
the uses the jury may make of that information. I will not deal with the mechanics of getting information to
the }uﬂr—ﬂle proper form of a question, the wayv to offer an exhibit. These topics seem more suited to a
course in trial practice. Nor will I address questions of the sufficiency of evidence, the effect of presumptions,
or the allocation of burdens of proof. These topics fall on the cusp of evidence, procedure, and substantive



lawmaking. They are rich in theoryv and would reward vour curiosity, but I think they would distract us from
the study of the flow of information to the jury.

The Federal Rules of Evidence

This book centers around the Federal Rules of Evidence, which govern in the great majority of federal
judicial proceedings. At last count fortyv-five states and Puerto Rico have adopted or mmucl-:ecl the Federal

Rules in whole or greater part, sometimes adding state rules that have no federal cmmterpart. Even the five
states that have adopted distinct evidence codes
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or have not codified their evidence law —California, Kansas, Massachusetts, Missouri, and New York—
adhere to similar evidence prindples. Hence I often use state cases to illustrate the operation of the Federal

ERules, Underlying almost all American evidence law is the common-law tradition, and the Federal Rules
borrow heavilyv from that tradition.

Enacted by Congress in 1g75, the rules are fundamentally statutes and may be read in light of their
history. In a formal sense that history began in 1965, when Chief Justice Earl Warren appointed an advisory
committee of judges, practitioners, and academics who drafted the original slate of proposed rules. Guided
principally by its reporter, Professor Edward W. Cleary, the advisory committee drew not only from the
common law but also from earlier codification efforts, including the Model Code of Evidence of 1942 and the
Uniform Rules of Evidence of 1953. The committee delivered its proposed rules to the Supreme Court in
November 1g72. The Court approved the rules essentially without change and sent them on to Congress.

Occasionally voull see suggestions that the Supreme Court “promulgated” the rules. But as Justice
Douglas wrote in dissent when the Court transmitted the rules to Congress, the Court’s role was “merely
perfunctory™:

[TThis Court does not write the Rules, nor supervise their writing, nor appraise them on their merits,
weighing the pros and cons. The Court concededly is a mere conduit. Those who write the Rules are
members of a Committee. .

Rules of Evidence for United SmeS Courts and ;‘.Iﬂgﬁfrmﬂ 56 E.R.D. 183, 155 (1972) [D::ruglas J., dissenting).
Years later the whole Court acknow ledged it had served “in truth merely [as] a conduit.” [Inited States v. Abel,

460 U.5. 45, 49 (1984).

Congress proved in contrast to be a tough and discriminating audience. The House and Senate Judiciary
Committees aggressively scrutinized the proposed rules and amended many of them. The full Congress
amended a few more. Most strikingly, Congress scrapped thirteen proposed privilege rules and replaced

them with a single rule, FRE 501, which abdicated the entire matter of privileges to the courts. Over the years
Congress has amended the Federal Rules several times and has added new rules. The most significant

additions have been Rule 412, adopted in 1978, which created a federal rape shield provision, and Rules 413

through 415, enacted in 1gg4, which generally admit evidence of a criminal or divil defendant’s propensity to
commit certain sexual offenses.

The Evidence Rules Restyling Project

Several vears ago the advisory committee undertock a full-scale restyling of the whole slate of federal
evidence rules. The restyling project, led mainly by Professor Joseph Kimble, was part of a larger venture to
apply uniform conventions of style and usage across all of the federal rules. Earlier restyling efforts had
targeted the rules of appellate, criminal, and civil procedure. The restyled evidence rules were released for
public comment in 2009 and approved by the Supreme Court early in 2011. Thev became law by
congressional inaction on December 1, 2011,

True to its name, the restyling project aimed to improve style, not alter substance. After each of the
refashioned rules the advisory committee appended a standard note, varying only slightly from rule to rule:

Committee Note

The language of Rule [ ] has been amended as part of the restyling of the Evidence Rules to
make them more easily understood and to make style and terminology consistent throughout the

rules. These changes are intended to be stylistic only. There is no intent to alter any result in any
ruling on evidence admissibility.

In the rulebook I have omitted this standard note to aveid repetition, but vou may wish to test its accuracy.
The old and restvled rules appear side by side in the rulebook beginning at page 410, Consider whether the

committee accurately captured the meaning of the old rules, printed on the left, in the restyled text, printed
on the right in shaded boxes.



Some of the cases you will read in the pages ahead still incorporate the now-obsclete language of the
unrestyled rules. Where the old language differs substantially from the new, I've added a footnote to clarify

the change.

In the rulebook at pages 405 to 408 vou will find more details on the restyvling project and on Professor
Kimble's conventions of good English prose and sound rule writing.

Interpreting the Federal Rules

In his introduction to the Federal Rules, PIDfESS{!I Cleary wrote that though “[tlhe la_ngua_be of [a] rule
itself should be taken as the prime source of meaning,” the rule should be read in the light of its “legislative
historv, which on occasion mav even override an apparently plain and unmistakable meaning of the words
of the rule.” So it's important to read the legislative history that follows the text of each rule in your
rulebooks. You'll see that if Congress amended a rule as submitted by the Supreme Court, the rule’s
legislative history generally includes a report from the House or Senate Judiciary Committee or excerpts from
floor debate. Occasionally a conference committee report reflects a compromise struck between competing
House and Senate versions of a rule. If Congress has amended a
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rule since 1975, the legislative history of the amendment follows the original rule’s history in the rulebook.

The significance of the Advisory Committee’s Note that accompanies each rule is a matter of some
dispute. Professor Cleary recommended that whenever Congress adnpted a rule as written by the advisory
committee and submitted by the Court, the committee’s note “should be taken as the equivalent of a
congressional committee report as representing the thinking of Congress.” In 1gg5 Justice Scalia rejected
Clearv’s suggestion and declared that the Advisory Comunittee’s Notes “bear no special authoritativeness as
the work of the draftsmen.” Tome v. United States, 513 U.S. 150, 167 (1995) (Scalia, ]., concurring). You will see,
though, that the great majority of justices, judges, and courts follow Cleary’'s advice and often turn to the
committee’s notes for guidance,

When neither the rule’s language nor its history makes its meaning cdear, Cleary said to look to the
common law for guidance. “No common law of evidence in principle remains under the rules,” he wrote.
5Still, “the commeon law remains as a source of guidance in identifying problems and suggest:mg solutions,
within the confines of the rules.” See also Edward W. Cleary, Preliminary Notes on Reading the Rules of Evidence,
57 Nee. L. Rev. go8 (1g78) (offering more detailed principles of construction for mterpretmg the rules). As you
read Tanner v. United States, 483 U.S. 107 (1987) (page 10), note how the majority and dissent both employ (or
manipulate?) the legislative history of Rule 606(b) to support their positions.

Two Notes on Using This Book

Now and then vou will see a boldfaced notice of the sort that appears on page 10! “Focus on FRE 606(b).”
I hope these notices prompt vou to turn to the rulebook and read the cited rule along with any related
legislative history. Page references to the rulebook appear with the abbreviation “RB.”

The casebook presents many problems challenging vou to apply rules or caselaw. Sometimes I have

based these problems on published cases and included case cites. Though vou may find it useful to refer to
the cited cases, vou should not assume they reach the “right” result or even address the same issue raised in

the problem. If a problem has no case cite, its facts are fictional.

A Glance at the Trial Process

Thcmgh the rules of evidence govern both bench and jury trials, evidence law is classically “the child of
the jury.” James Brabrey Tuaver, A Prermumvary TrReatisE on Evipexce at taE Conaton Law 266 (Boston:
Little, Brown & Co. 18g8) . Even if some evidence principles emerged before jury frials as we know them,

modern evidence law evolved largely within a svstem of trials by lay factfinders. 5o before launching into
our study of evidence law, let’s pause to review trials by jury.

&

Trials often begin with pretrial motion hearings at which the judge and parties limit the scope of the
charges, issues, and evidence. The most important pretrial hearings for our purposes address motions in
limine, in which either party asks the court to rule on the admissibility of evidence the party hopes to offer or
bar its opponent from offering at trial. After hearing arguments from counsel, the court may deem the
contested evidence admissible or inadmissible or may reserve judgment till the evidence is offered at trial.
Securing pretrial in limine rulings enables lawyers to plan trial strategy with less fear of surprise.

Trial jurors are chosen from a zenire, or jury panel, a55&111bled by a public officer and -::Gnstituhn::ﬂallv
required to represent “a fair cross section of the community.” Taylor v. Louisiana, 419 U.5. 522, 528-30 (1075
From these prospective jurors, the judge and parties together choose the trial jury, sometimes called the pefat



jury, that sits in judgment. Criminal trial juries usually have twelve members, while dvil juries vary more
widely in size. 5ee¢ Fep. R. Crma. P. 23(b); Fep. R. Civ. P. 48(a) (permitting civil juries of between six and
twelve members). Dunng voir dire, the process of selecting those jurors, the judge and sometimes the lawvyers
que5t1:::n pmSpedne jurors to ferret out sympathies for or prejudices against either party. The judge may
exclude “for cause” biased jurors an-::l those already familiar with the parties or issues. And the parties may
exercise an allotment of “peremptory” challenges to remove jurors they perceive as unfavorable. See Fep. R.
Criv. P. 24(a), fb], Fep. R. Civ. P. 47(a), (b). Though typically unexplained, peremptory challenges may not be
motivated by a juror’s race or gender, see Batson v. Kentucky, 476 U.5. 79, 9695 (1986); [.E.B. v. Alabama ex rel.
T.B., 511 U.5. 127, 129 (19g4), or—in some ]Uﬂ:—d‘lCﬁﬂﬂS —by an array of other factors, see, e.g., SmithKline
Beecham Corp. v. Abbott Labs., 740 F.3d 471, 474 (gth Cir. 2014) (extending Batson to bar peremph:rrv strikes
based on sexual orientation).

Once the § jurors are as ssembled and sworn to try the case impartially, the lawyers offer opening statements,
setting out the issues in the case and the evidence they expect to present. The party bearing the burden of
proof—the prosecution in criminal cases, the plaintiff in civil matters—then presents its case-in-chigf, in which
it must lay out enough evidence to meet its burden in the minds of reasonable jurors. Evidence most
commonly takes the form of witness testimony, supported bv an oath or affirmation to tell the truth, see Fep.
R. Evip. 603, often joined by such physical exhibits as photos, guns, stolen goods, or banking or medical
records. Lawvyers also may offer stipulations, oral or written agreements that certain facts are true or that
certain absent witnesses, if present and sworn, would testify to specified facts. See Fep. K. Civ. . 16(c)(2)(C).

Parties qu_esf:u:rn their own witnesses on direct examination, typically consisting of ﬂDﬂiEﬂ[lTiﬂg, DpEI‘L—EﬂdEd
questions— “What did yvou see next!” and not “Did vou see the defendant had a gun?” After each witness's
direct examination, the opposing lawver may cross-examine, seeking to undermine the witness’s testimony.
Here the lawver usually mayv—and does—pose

leading questions, but “should not go bevond the subject matter of the direct examination and matters
affecting the witness’'s credibility” unless the court permits wider inquiry. Fep. R. Evip. 611(b), (c). The
proponent then is allowed redirect examination, generally limited to matters addressed on cross, followed by
recross-examination, limited to matters addressed on redirect. Non-party trial witnesses normally are
sequestered, meaning they are excluded from the courtroom except when testifying to ensure they don't tailor
their testimony to what other witnesses or the lawyers have said. See Fep. R. Evip. 615.

After the prosecution has presented its witnesses and physical exhibits and concludes its case-in-chief—
or later, after the close of all the evidence—a criminal defendant may ask the court for a judgment of
acquittal. The judge must grant the motion concerning “any offense for which the evidence is insufficient to
sustain a conviction.” Fep. K. Cru. P. 2g(a). Either party in a civil case may bring a similar motion for a
finding on any issue on which its opponent “has been fully heard.” The judge may resolve the issue against
either civil party Lf a reasonable jury would not have a legally sufficient evidentiary basis to find for the
party on that issue.” If a finding on the issue was essential to sustain a claim or defense, the court may grant a
motion for a judgment against the party on that claim or defense as a matter of law. Fep. R. Civ. P. 50(a).

If no such motion is made or granted, the defense may offer its case-in-chief, calling witnesses and
offering physical exhibits as in the prosecution’s or plaintiff's case-in-chief. The prosecutor or avil plaintiff
then mayv present witnesses and exhibits in rebuttal. Criminal defendants can foreclose these last two steps by
exercising their Fifth Amendment right to sit silently, putting the prosecution to its proof.

Throughout the presentation of evidence, either lawyver mayv object to a question posed or evidence
offered by opposing counsel. An objection may bear on the form of a question, as when a lawyer asks a
leading question on direct examination or poses a compound question, seeking two answers at once. Or an
objection may challenge the admissibility of the evidence sought. A trial advocacy course typically addresses
objections as to form. Contests over admissibility are the stuff of this course. All objections pause the
testimony till the judge either sustains the objection and deems the question improper or owverrules the
objection, permitting the witness to answer. Before ruling, the court mav ask counsel to explain an objection
or defend a question and may seek an offer of proof, in which a lawyer predicts (quietly, at sidebar) the likely
answer to the challenged question.,

After both parties have rested their cases and the evidence is closed, their lawvers may present closing
arguments, concluding with the party carrying the burden of proof. Here the lawvers recap their E"-.':lL].Ei"lCE
confront their opponents’ arguments and evidence, and suggest inferences the jurors may draw from the
evidence. Attention then turns to the judge, who instructs the jurors on the law they are to apply to the facts
as they find them, including the proper standard of proof. The government in criminal
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cases must persuade the jury of all the elements of the charged crimes beyond a reasonable doubt. The standard
of proof in civil cases is lower—a preponderance of the evidence, defined as proof rendering the facts alleged



more likely than not.

The jurors finally retire and deliberate, privately and alone. Normally they may inspect any physical
exhibits admitted during the trial. They may ask the judge questions, and they may alert the court to
difficulties, as when deliberations are deadlocked. Otherwise they may not communicate with non-jurors
about the case till they have delivered their verdict and are discharged. All criminal juries and many civil
juries must reach unanimous wverdicts. See Ramos v. Louisiana, 140 5. Ct. 1300, 1397 (2020) (deeming
nonunanimous criminal jury verdicts a violation of the 5ixth and Fourteenth Amendments); Shari Seidman
Diamond et al, R&mﬁng the Unanimity Requirement: The Behavior of the Non-Unanimous Civil Jury, 100 Nw.
U.L. Rev. 201, 203 (2006) (“Federal [civil] juries must be unanimous, but only eighteen states require
unanimity . . . .”). Though jurors in civil cases sometimes answer specific questions posed by the court, see
E ep. R. Crv. P 49[&] verdicts in criminal cases most often consist of one or two unexplained words: “guilty”

“not guilty.”

Tanner v. UNITED STATES: Historical Prelude

Before we proceed to the heart of the book —the rules of relevance, reliability, and privilege—let us take
one last digression. As I said at the outset, evidence rules aim to limit the information juries hear. The tangled
rules that make up this course betray deep and long-held suspicions about the talents and limits of jurors. Yet
this systemic mistrust all but vanishes at the moment the jury renders its verdict. At that moment the system
proclaims a blind faith in the judgment of the jurv. After all, the jurv deliberates in secret and renders its

verdict inarticulately, in one or two naked words. Tanner stands for the system’s unwillingness to look past
the jury’s verdict to expose whatever flaws in reasoning or understanding might lie behind the curtain of the
deliberation room.,

QOur reluctance to examine what juries do with the evidence thev hear perhaps hjglﬂightE the f_mpcrta_ﬂ-::e
of monitoring what they hear in the first place. If we are to exercise virtually no review of the jurors’ skill and
fairness in evaluating evidence, perhaps we need to be especially vigilant to ensure the evidence they hear is
useful and fair. So instead of beginning with the many ways in which we mistrust juries, it may be revealing
to start with that final moment of blind trust. That blind trust is the theme of Tanner and of Federal Rule
bob(b). A glance backward at the jury’s early historv may help set the stage.

9

The Criminal Jury Trial: A Brief History of the Early Days

Though the jury’s origins lie hidden in Dark Ages rituals, we can frace the beginning of one sort of jury—
the criminal trial jury —with something like pinpoint accuracy: The first true criminal jury trial seems to have
taken place at Westminster in 1220. z

The cause of the sudden birth of trial by jurvy was the sudden death of trial by ordeal. Before 1215
criminal trials had proceeded by ordeal or by battle. In the ordeal of cold water the accused was tossed into a
pool with a rope around his hips. If he sank, he was hauled out an innocent person, for the purity of the
water had accepted him. But if the water repelled him and he floated, he was condemned. In the ordeal of hot
iron the accused walked barehanded with a hot iron bar. Three davs later, when her bandages were removed,
her healing hands revealed her fate: If the wounds were healing cleanly, she was absolved; if corruptly,

condemned.— In all events the judgment was God’s.

In 1215 the Church forbade priests to officiate at ordeals and suddenly stripped these rituals of their
divine imprimatur. When the Church decertified ordeals, it wrecked them, for the system no longer could
claim God—and not some mere human agency—had decreed the accused’s guilt and authorized
punishment. English and other European justice syvstems soon abandoned the ordeal in criminal cases. The
countries of Continental Europe embraced forms of proof that exalted the power of sworn evewitness
testimony and the accused’s confession, often coerced through torture. The English turned to trial by jury.

Lacking any claim to divine agency, the jury eventually found a remarkable source of systemic
legitimacy in the secrecy of its deliberation room. The jury’s private and usually unexpla.me::l decisionmaking
generally has protected it from embarrassing public failures. At least within the system’s formal bounds the
jurv's verdict has been almost immune from contradiction. There never has been a mechanism by which the
defendant or IJ-ID:.—.—EC‘LitDI or anyone outside the system could command the jury to reveal its demsmmnakmg
processes. The jury’s secrecy is arguably an aid to legitimacy, for the privacy of the jury box shrouds the
shortcomings of the jury’s methods.

In modern times the law has gone to great lengths to shield the mystery of the deliberation process. In
1954 several law professors working with the Chicago Jury Project won permission from the judges of the
Tenth Circuit to make secret recordings of jury deliberations in the district court in Wichita. The next vear a
Senate Subcommittee on Internal Security summoned Chicago Dean (and future Attorney General) Edward
Levi and Professor
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Harry Kalven to Washington. Lumping the “bugging” of jury rooms with the Communist bugaboos of the
day, senators cast the law professors as a threat to national security. Of Levi the subcommittee’s chairman
asked, “Now, do vou not realize that to snoop on a jury, and to record what they say, does violence to every
reason for which we have secret deliberations of a jury?” Of Kalven the committee counsel asked, “Did vou
write a letter to President Truman, asking clemency for the atomic spies, Rosenbergs?” 5ee Jav Katz,
ExpErRIMENTATION WITH HUumax Beings 67, 84—g1 (1g72). A vear later Congress made it a crime to record, listen
to, or observe any federal jury deliberation. Sez Act of Aug. 2, 1956, ch. 87g, § 1, 70 Stat. 935 (codified as
amended at 18 U.5.C. § 1508).

Efforts to shield jury deliberations from scrutiny are not a dim memoryv of a McCarthyite past. As the
Supreme Court's rulmg in Tanner shows, secret deliberations are an established feature of the common-law
tradition and remain a central element of our trial system.

Focus on FRE 606()

Tanwer v. UNITED STATES

483 U5 107 (1987).

m O'Coxxog, ], delivered the opinion for a unanimous Court with respect to Parts III and IV and the opinion
of the Court with respect to Parts I and II, in which Remnguist, C. ]., and Wurte, PoweLL, and Scaria, ],
joined. Marsgarr, |, filed an opinion concurring in part and dissenting in part, in which Brenwaxw,
Brackmux, and S5tevexs, J]., joined.

m Justice O'Connor delivered the opinion of the Court. Petitioners William Conover and Anthony Tanner
were convicted of conspiring to defraud the United States and of committing mail fraud. . . . Petitioners argue
that the District Court erred in refusing to admit juror testimony at a post-verdict hearing on juror
intoxication during the trial. . ..

I

. The day before petitioners were scheduled to be sentenced, Tanner filed a motion . . . seeking
c::-ntmua_ﬂ-::e of the sentencing date, permission to interview jurors, an evidentiary hearing, and a new trial.
According to an affidavit accompanying the motion, Tanner's attorney had received an unsolicited telephone
call from one of the trial jurors, Vera Asbul. Juror Asbul informed Tanner's attorney that several of the jurors
consumed alcohol during the lunch breaks at various times throughout the trial, causing them to sleep
through the afternoons. The District Court continued the sentencing date, ordered the parties to file

memoranda, and heard
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argument on the motion to interview jurors., The District Court concluded that juror testimony on
intoxication was inadmissible under Federal Rule of Ewvidence 606(b) to impeach the jury’'s verdict. The
District Court invited petitioners to call any nonjuror witnesses, such as courtroom personnel, in support of
the motion for new trial. Tanner’s counsel took the stand and testified that he had observed one of the jurors
“in a sort of giggly mood” at one point during the trial but did not bring this to anvone’s attention at the
time.
Earlier in the hearing the judge referred to a conversation between defense counsel and the judge during
the trial on the possibility that jurors were sometimes falling asleep . .

“MER. MILBERATH [defense counsel]: But, in anv event, ['ve ﬂc:tl-::er:l over a period of several days
that a couple of jurors in particular have been taking long naps during the trial.

“THE COURT: Is that right. Maybe I didn’t notice because I was—
“MR. MILBERATH: I imagine the Prosecutors have noticed that a time or two.

“THE COURT: What's your solution?

“MR. MILBEATH: Well, I just think a respectful comment from the Court that if any of them are
getting drowsy, they just ask for a break or something might be helpful.

“THE COURT: Well, here’s what [ have done in the past—and, vou have to do it very
dzplnmaticaﬂv of course: I once said, I remember, ‘I think we'll just let everybody stand up and
stretch, it's getting a little sleepy in here,’ I said, but that doesn’t sound good in the record.

“I'm going to—not going to take on that responsibility. If any of you think vou see that
happening, ask for a bench conference and come up and tell me about it and I'll figure out what to do



about it, and [ won't mention who suggested it,

“MR. MILBRATH: All right.

“THE COURT: But, I'm not going to sit here and watch. . . . [Clome up and let me know and I'll
figure how —either have a recess or—which is more than likely what I would do.”

As the judge observed during the hearing, despite the above admonitions counsel did not bring the
matter to the court again.

The judge also observed that in the past courtroom emplovees had alerted him to problems with the jury.
“Nothing was brc-u_ght to my attention in this case abc:ut anvone appearing to be intoxicated,” the judge
stated, adding, “I saw nothing that suggested they were.’

Following the hearing the District Court filed an order stating that “on the basis of the admissible
evidence offered I specifically find that the
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motions for leave to interview jurors or for an evidentiary hearing at which jurors would be witnesses is not
required or appropriate.” The District Court also denied the motion for new trial.

While the appeal of this case was pending betfore the Eleventh Circuit, petitioners filed another new trial
motion based on additional evidence of jurv misconduct. In another affidavit, Tanner's attorney stated that he
received an unsolicited wvisit at his residence from a second juror, Daniel Hardy. Despite the fact that the
District Court had denied petitioners’ motion for leave to interview jurors, two davs after Hardy's wvisit
Tanner's attornev arranged for Hardy to be interviewed by two private investigators. The interview was
transcribed, sworn to by the juror, and attached to the new trial motion. In the interview Hardy stated that he
“felt like . . . the jury was on one big partv.” Hardy indicated that seven of the jurors drank alcohol during the
noon recess. Four jurors, including Hardy, consumed between them “a pitcher to three pitchers” of beer
during various recesses. Of the three other j jurors w ho were alleged to have consumed alcohol, Hardv stated
that on several occasions he observed two jurors having one or two mixed drinks during the lunch recess,
and one other juror, who was also the foreperson, having a liter of wine on each of three occasions. Juror
Hardy also stated that he and three other jurors smoked marijuana quite regularly during the trial. Moreover,
Hardy stated that during the trial he observed one juror ingest cocaine five times and another juror ingest
cocaine two or three times. One juror sold a quarter pound of marijuana to another juror during the trial, and
took marijuana, cocaine, and drug paraphernalia into the courthouse. Hardy noted that some of the jurors
were falling asleep during the trial, and that one of the jurors described himself to Hardy as “flying.” Hardy
stated that before he visited Tanner's attorney at his residence, no one had contacted him concerning the
jury’s conduct, and Hardy had rtc-t been offered anything in return for his statement. Hardy said that he came
forward “to clear my conscience” and “because I felt . . . that the people on the jury didn’t have no business
being on the jury. I felt . . . that Mr. Tanner should h.:-ue a better opportunity to get somebody that would
review the facts right.”

The District Court . . . denied petitioners’ motion for a new trial.

The Court of Appeals for the Eleventh Circuit affirmed. 772 F.2d 765 (1985). We granted certiorari to

consider whether the District Court was required to hold an evidentiary hearing, including juror testimony,
on juror alcohol and drug use during the trial. . . .

II

Petitioners . . . assert that, contrary to the holdings of the District Court and the Court of Appeals, juror
testimony on ngS't‘lC!'I'L of drugs or alcohol during the trial is not barred by Federal Rule of Evidence 606(b).
Moreover, petitioners argue that whether or not authorized by Rule 606(b), an evidentiary hearing including
juror testimony on drug and alcohol use is compelled by their Sixth Amendment right to trial by a competent
jury.

I3

By the beginning of this century, if not earlier, the near-universal and firmly established common-law
rule in the United States flatly prohibited the admission of juror testimony to impeach a jury verdict.

ExcepthS to the common-law rule were recognized only in situations in which an “extraneous
influence,” Mattox v. United States, 146 U.S. 140, 149 (18g2), was alleged to have affected the jury. In Matfox,
this Court held admissible the testimony of jurors describing how they heard and read prejudicial
information not admitted into evidence. The Court allowed juror testimony on influence by outsiders in
Parker v. Gladden, 385 U.S. 363, 365 (1g66) (bailiff's comments on defendant), and Remmer v. United States,
347 U.S. 227, 22830 (1954) fl:rrﬂ:re offered to juror). See also Smith v. Phillips, 455 U.5S. Log 198__] (juror in
criminal trial had submitted an application for emplovment at the District E'Lttcumev s office). .

Lower courts used this external/internal distinction to identify those instances in which juror testimony
impeaching a verdict would be admissible. The distinction was not based on whether the juror was literally



